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Chaudhry Mohammed Tariq
Member IR Policy

Federal Board of Revenue

3rd Floor FBR House,

Constitution Avenue, G-5, Islamabad.

Dear Sir,

EXEMPTION OF INTERCORPORATE DIVIDEND (ICD) FROM CASCADING TAXES IN PAKISTAN

This letter follows the meeting held today to discuss key proposals from Pakistan Business Council (PBC),
Overseas Investors Chamber of Commerce & Industry (OICCI) and American Business Council for inclusion in
Budget 2021-2022. We are writing to clear a misunderstanding on the legislative history of Intercorporate
Dividends (ICD) in Pakistan and to share, once again, the many global precedents of exemption of such dividends
from taxation when paid by one company to another. We are also clarifying that post the recent change in the
Indian tax law, ICD is not subject to tax in the hands of another company provided it in turns declares a dividend
of at least the same amount within the stipulated time period.

LEGISLATIVE HISTORY OF EXEMPTION OF TAX ON ICD BETWEEN GROUP COMPANIES IN PAKISTAN

Taxation laws for Group Companies were incorporated in Pakistan tax laws in 2007 based on the
recommendations of Task Force formed by the Federal Government (comprising of the then CBR, SECP, ICAP
and private sector). The underlying objective was to promote Holding Company structures in Pakistan with the
aim to consolidate fragmented corporate ownership, deepen capital markets, attract investors and inculcate
best in class governance and corporate practices.

Exemption from tax on ICD was introduced via Finance Act 2008 through introduction of clause 103A in Part | of
Second Schedule of the Income Tax Ordinance, 2001 (“ITO”). Subsequently, via Finance Act 2016, during the
previous government’s tenure, exemption of ICD was abruptly removed for companies eligible under section
59B of the ITO. The said exemption was reinstated again in 2019 during the current government’s tenure through
introduction of clause 103C in Part | of Second schedule of the ITO. Recently in 2021, via Income Tax (Second
Amendment) Ordinance 2021 clause 103C of Part | of Second Schedule has again regretfully been removed from
the ITO. Details on the legislative history of taxability of ICD in Pakistan is enclosed as Annexure 1 to this letter.
We urge the restoration of exemption of ICD from tax at multiple stages.

TAXATION OF INTERCORPORATE DIVIDEND IN INDIA

Indian tax law acknowledges that dividend income must be taxed only in the hands of individual shareholders
once and the flow of dividends between corporates is not subject to tax. As per the Indian taxation laws (Section
80M of the Indian Income Tax Act, 1961), dividend received by a domestic company is exempt from tax to the
extent that dividend received is distributed by the recipient company to its shareholders. This is being explained
through an example as follows:
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In the example, X Co distributes INR 1000 as dividend to B Co, which in

turn distributes INR 500 each as dividend to A Co and Individual F.
As per section 80M, the law permits a deduction of INR 1,000 in the
computation of income of B Co provided B Co has up streamed the

INR 500 INR 500 dividend income to A Co and Individual F at least 1 month before the due
date of filing its tax return of the year in which the dividend was received.
In such a case, B Co will not be taxed on dividend income of INR 1,000. It
may be noted that such deduction is allowed irrespective of the
percentage of shareholding in X Co.

INR 1,000 Similarly, dividend received by Company A will not be subject to tax if it
distributes INR 500 to its shareholders. However, dividend will be taxed

in the hands of Individual F (as it is not a company, thus the dividend is
not ICD) and Company B will withhold tax at the time of payment to

Individual F.

For reference, section 80M of the Indian Income Tax Act, 1961, introduced via Finance Act 2020 is enclosed as
Annexure 2 to this letter.

The way that dividend income is taxed in India has undergone several changes over the years. In 1997, India
introduced the Dividend Distribution Tax (‘DDT’) regime wherein dividend income was exempt in the hands of
the shareholders but the company paying the dividend was required to pay DDT at a flat rate (irrespective of the
tax rate applicable to respective shareholders). In 2020, India has now introduced the classic system illustrated
above of taxing dividends in the hands of the final individual shareholders and exempted ICD from taxation.
Under both the regimes, dividend income was not taxed when paid from one company to another.

We have also carried out an assessment of the taxation treatment of ICD in major developing and developed
countries and are pleased to enclose this assessment as Annexure 3 to this letter. You will note that the majority
of jurisdictions do not impose a minimum shareholding like Pakistan. Hence the ICD regime introduced by the
FA 2008, continued till 2016, then reinstated in 2019 was already less liberal than the global practice.

We would like to re-iterate that removal of clause 103C of Part | of Second Schedule of ITO goes directly against
the objective of the Government to promote investment in Pakistan.

We hope that we have been able to present the factual position in respect of our recommendation on ICD and
will be pleased to provide any further information should you require.

Yours faithfully,

Mt

Ehsan Malik

CC:

Mr. Shaukat Tarin — Federal Minister for Finance and Revenue

Mr. Abdul Razzak Dawood - Special Advisor to Prime Minister on Commerce and Investment
Dr Waqgar Masood Khan - Special Advisor to the PM on Revenue

Mr. Asim Ahmed - Chairman Federal Board of Revenue.

Secretary General - OICCI

President — American Business Council
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ANNEXURE 1: LEGISLATIVE HISTORY OF EXEMPTION OF ICD IN INCOME TAX ORDINANCE, 2001

1. Via Finance Act, 2007, exemption of the ICD was first introduced through insertion of clause 103A in
Part | of the Second Schedule of the Ordinance 2001 to exempt dividend income group companies
entitled to group taxation u/s 59-AA (i.e., dividend income from 100% owned subsidiaries was
exempted). Clause 103A inserted by Finance Act 2007, read as follows:

Part I, Second Schedule, Clause (103A) of ITO: any income derived from inter-corporate dividend within
the group companies entitled to group taxation under Section 59AA.

2. In 2008, through Finance Act 2008, exemption on ICD was also extended to companies to income from
dividend from group companies eligible under section 59B (i.e., minimum ownership percentage of
55%), through amendments in Clause 103A of Part | of Second Schedule. The revised clause 103A read
as follows:

Part I, Second Schedule, Clause (103A) of ITO: any income derived from inter-corporate dividend within
the group companies entitled to group taxation under Section 59AA or section 59B.

3. Via Finance Act 2015, clause 103A was amended to include the requirements of group return filing to
claim exemption from ICD. Clause 103A after the said amendment read as follows:

Part I, Second Schedule, Clause (103A) of ITO: Any income derived from inter-corporate dividend within
the group companies entitled to group taxation under section 59AA or section 59B subject to the
condition that return of the group has been filed for the tax year.

4. During FY 2008 to FY 2016, ICD from group companies (subject to minimum shareholding of 55%) was
exempt from income tax. In 2016, via Finance Act 2016, during the tenure of previous government, an
amendment was made in clause 103A to remove exemption for companies eligible for group relief
under section 59B of the Ordinance i.e., the exemption was only restricted to dividend from 100%
owned entities. Clause 103C after amendment via Finance Act 2016 read as follows:

Part I, Second Schedule, Clause (103A) of ITO: Any income derived from inter-corporate dividend within
the group companies entitled to group taxation under section 59AA er—seetion-59B subject to the
condition that return of the group has been filed for the tax year.

5. In 2019, via Finance Supplementary (Second Amendment) Bill, 2019 and further amendments via
Finance Act 2019 and Tax Laws (Second Amendment) Ordinance, 2019, exemption to dividend income
from Group Companies eligible under section 59B was reinstated through insertion of a new clause
103C in Part | of Second Schedule. Clause 103C after the said insertion / amendment read as follows:

Part I, Second Schedule, Clause (103C) of ITO: “Dividend income derived by a company, if the recipient
of the dividend, for the tax year is eligible for group relief under section 59B”.

6. In 2021, via Income Tax Laws (Second Amendment) Ordinance, 2021, clause 103C has been removed.
However, clause 103A has been retained and accordingly exemption of tax ICD from wholly owned
subsidiaries remains intact.
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ANNEXURE 2: TAXATION OF ICD IN INDIAN INCOME TAX LAWS

80M. Deduction in respect of certain inter-corporate dividends.

(1) Where the gross total income of a domestic company in any previous year includes any
income by way of dividends from any other domestic company or a foreign company or a
business trust, there shall, in accordance with and subject to the provisions of this section, be
allowed in computing the total income of such domestic company, a deduction of an amount
equal to so much of the amount of income by way of dividends received from such other
domestic company or foreign company or business trust as does not exceed the amount of
dividend distributed by it on or before the due date.

(2) Where any deduction, in respect of the amount of dividend distributed by the domestic
company, has been allowed under sub-section (1) in any previous year, no deduction shall be
allowed in respect of such amount in any other previous year.

Explanation.—For the purposes of this section, the expression "due date" means the date one
month prior to the date for furnishing the return of income under sub-section (1) of section
139.
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ANNEXURE 3: TAXATION OF ICD IN OTHER GLOBAL JURISDICTIONS

# COUNTRY TAXAIESN OF EXPLANATIONS / COMMENTS

1. INDIA EXEMPT ICD (irrespective of %age shareholding) are not taxed
https://dhruvaadvisors.c subject to the condition that dividend received from
om/insights/files/Dhruva companies is distributed to the shareholders of recipient
Publication DividendTax company. Indian tax acknowledges that dividend income
ation.pdf must be taxed only once and the flow of dividends between

corporates is not subject to tax.

2. MALAYSIA EXEMPT Dividend taxation in Malaysia works on the single-tier
https://taxsummaries.p system, whereby dividend income is not taxed in the hands
wc.com/malaysia/corpor of the recipient (whether individual or corporate). The
ate/income- premise is that Companies have already paid tax on their
determination income, therefore no tax should be paid on dividend.

3. | TURKEY EXEMPT In dividend distributions between Turkish resident
https://home.kpmg/xx/e companies, the dividend payer is exempt from WHT and the
n/home/insights/2018/0 recipient is exempt from CIT. is no minimum shareholding
7/european-tax-turkey- threshold required to avail the exemption.
country-profile.html

4, VIETNAM EXEMPT Intercorporate dividend by a resident company from
https://taxsummaries.p another resident company is not subject to tax irrespective
wc.com/vietnam/corpor of shareholding percentage. There is no minimum
ate/income- shareholding threshold required to avail the exemption.
determination Dividend is taxed when paid to individual shareholders.

5. INDONESIA EXEMPT Dividend income received by a resident taxpayer from a
(https://taxsummaries.p domestic limited liability company (generally referred to as
wc.com/indonesia/corpo a Perseroan Terbatas or PT) is non-taxable if the recipient is
rate/income- domestic corporate taxpayers.
determination)

6. THAILAND EXEMPT Dividends received by a company listed on the Stock
https://taxsummaries.p Dividend from | Exchange of Thailand from another Thai company are
wc.com/thailand/corpor Listed exempt from tax provided that the shares are held for at
ate/income- companiesis | least three months before and three months after the
determination exempt. dividend was received.

25% Dividends received by a non-listed company from another
shareholding | Thai company are also exempt from tax provided that the
required for company receiving the dividend holds at least 25% of the
unlisted total shares with voting rights, without any direct or
investees. indirect cross-shareholding, and has held the shares for at
least three months before and three months after the
dividend was received. However, if the shares are held for
this period but the 25% shareholding and cross-
shareholding conditions are not met, only one-half of the
dividend is exempt from tax.
7. PHILLIPINES EXEMPT Dividends received by a domestic or resident foreign

https://taxsummaries.p
wc.com/philippines/corp

orate/income-

determination

corporation from another domestic corporation are not
subject to tax. These dividends are excluded from the
taxable income of the recipient.
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TAXATION OF

# COUNTRY 1cD EXPLANATIONS / COMMENTS

8. AZERBAIJAN EXEMPT Azerbaijani source dividends distributed to residents and
(https://taxsummaries.p non-residents are subject to WHT at 10% (taxable at source
wc.com/azerbaijan/corp upon payment). Consequently, such dividends received by
orate/deductions) Azerbaijan legal entities (being profit taxpayers) are not

subject to profit tax in Azerbaijan.

9. MAURITIUS EXEMPT Companies, whether resident or not, are exempt from tax
https://taxsummaries.p on dividends received from resident companies.
wc.com/mauritius/corpo
rate/income-
determination

10. | RUSSIA EXEMPT Participation exemption rules (0% rate on dividends) are
https://taxsummaries.p subject to applicable if the owner (recipient of dividends) owns at
wc.com/russian- minimum least 50% of the capital of the payer of dividends.
federation/corporate/inc | shareholding
ome- of 50%
determination#:~:text=T
he%20standard%2015%
25%20tax%?20rate,taxes
%20section%20for%20m
ore%20details)

11. | BRAZIL EXEMPT No IRRF is due on cash dividends or profits paid or credited
(https://taxsummaries.p to either corporate or individual shareholders. Brazilian
wc.com/brazil/corporate resident beneficiaries are not subject to further income tax
/income-determination) on receipt of dividends.

12. | ARGENTINA EXEMPT Dividends, including stock dividends, are not included in the
(https://taxsummaries.p tax base by the recipient if distributed by an Argentine
wc.com/argentina/corpo company (see the Withholding taxes section for additional
rate/income- information). However, tax is levied if the dividends are
determination) distributed by a foreign company.

13. | MEXICO EXEMPT Dividends received by Mexican corporations from other
https://taxsummaries.p Mexican corporations need not be included in gross
wc.com/mexico/corpora income. Dividend income must be included within the
te/income- recipient corporation’s cost of shares computations.
determination

14. | CHINA EXEMPT Dividends received by a resident enterprise from another
https://taxsummaries.p Holding resident enterprise are exempt from enterprise income tax,
wc.com/peoples- period of 12 except for dividends paid by a publicly listed enterprise to a
republic-of- months is shareholder that has continuously held the shares for less
china/corporate/income required. than 12 months.

-determination

15. | UNITED STATES OF Tax deduction | US corporation is allowed deduction from income:
AMERICA up to 100% 1. 50% of dividends received from other US
https://taxsummaries.p depending on corporations in determining taxable income.
wc.com/united- ownership 2. 65% of dividend received, if the recipient of the
states/corporate/income Y%age dividend distribution owns at least 20% but less
-determination than 80% of the distributing corporation.

3. 100% deduction dividend payments between US
corporations that are members of the same
affiliated group (ownership > 80%).
16. | SWITZERLAND EXEMPT Inter-company dividend received by a Swiss corporation

holding at least 10% in a domestic or foreign corporation
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TAXATION OF

# COUNTRY ICD EXPLANATIONS / COMMENTS
https://www?2.deloitte.c shares are exempt from tax if the investment value is at
om/content/dam/Deloitt least CFH 1million.
e/us/Documents/Tax/us-
switzerland.pdf

17. | AUSTRALIA 100% TAX A 'gross-up and credit' mechanism applies to franked
https://taxsummaries.p CREDIT dividends (dividends paid out of profits that have been
wc.com/australia/corpor subject to Australian tax) received by Australian companies.
ate/income- The corporate shareholder grosses up the dividend received
determination for tax paid by the paying company (i.e., franking credits

attaching to the dividend) and is then entitled to a tax
offset (i.e., a reduction of tax) equal to the gross-up
amount. A company with an excess tax offset entitlement
converts the excess into a carryforward tax loss using a
special formula.

Dividends paid to another resident company that are
unfranked (because they are paid out of profits not subject
to Australian tax) are taxable, unless they are paid within a
group that has chosen to be consolidated for tax purposes.
Dividends paid between companies within a tax
consolidated group are ignored for the purposes of
determining the taxable income of the group.

18. | UNITED KINGDOM EXEMPT A dividend exemption applies to most dividends and
https://www?2.deloitte.c distributions unless received by a bank, insurance
om/content/dam/Deloitt company or other financial trader. Dividends received
e/us/Documents/Tax/us- by a non-small UK company on most ordinary shares
Lax-ice-country- and many dividends on non-ordinary shares from
highlights-united- .

Kinedom.ndf another company (UK or foreign) are exempt from UK
FINBCOM.BE corporation tax, with no minimum ownership period
or minimum ownership level.

19. | FRANCE EXEMPT A participation exemption regime is applicable to
https://taxsummaries.p (95% dividends (as a rule, 95-percent exempt), subject to a
we.com/france/corporat | €xemption | minimum shareholding of 5 percent of the share
e/income-determination subjectto | capital and a minimum holding period of 2 years. A

m|n|murT1 specific participation-exemption regime applies to
shareholding .. C L .
of 5%)) dividends distributed within a tax consolidated group
(99-percent exempt) as well as.

20. | DENMARK EXEMPT Dividends received by a Danish parent company on
https://taxsummaries.p ‘subsidiary shares’ or ‘group shares’ are tax exempt,
we.com/denmark/corpor regardless of the length of the ownership period.
ate/income-
determination

21. | JAPAN EXEMPT Dividend received from a Japanese corporation are
https://taxsummaries.p (Minimum excluded from taxable income for corporate income

wc.com/japan/corporate
/income-determination

shareholding
of 33.33%)

tax purposes provided the taxpayer owns 33.33% or
more of the shares in the dividend paying
corporation. If a corporation owns less than 33.33% of
the shares the dividend paying corporation 50% of
dividend received from the dividend paying
corporations is excluded from taxable income.
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TAXATION OF

# COUNTRY ICD EXPLANATIONS / COMMENTS
22. | SOUTH KOREA 100% Ownership %age in Deduction
https://taxsummaries.p Deduction subsidiary from
wc.com/republic-of- subject to Non-Listed Listed taxable
korea/corporate/income | shareholding Subsidiary | Subsidiary income
-determination percentage >80% SA0% 100% of
requirements ° ? °0
dividend
50%-80% 30% to 40% 90% of
dividend
<50% <30% 80% of
Dividend
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